
 

 

 

MiFID II Open Hearing 19th February 2015 – Notes on the video 

Aviv Handler 

ESMA1 held an open hearing on February 19th as part of the current consultation process for 
MiFID II. For those who could not attend the meeting in Paris, a high quality video was made 
of the consultation. 

Since the meeting ran over a whole day, it is difficult to follow all of the sessions using the 
videos. These notes are intended to act as a guide to the videos. They are specifically 
targeted at those in the energy and commodores sectors and the notes focus on this. 

The entire series of four videos can be found here: 

http://youtu.be/WaFKeY0Eh2U?list=PLG9hYNY83JSaizlAjmgjY-6jjGlSFLvKH 

and the agenda can be found here: 

http://www.esma.europa.eu/system/files/agenda_esma_open_hearing_on_mifid_ii_and_mifir
.pdf 

 

These notes will guide watchers through the commodities sections, which span parts of 
videos 3 and 4. The notes attempt to highlight the parts that the author feels will be of value 
to readers, and provides timings to each set of issues so that readers can view the details 
themselves. In some cases answers given have been moved to the note to which they relate, 
out of order of the video, to make the notes easier to read.  

While names of associations have been used, no individual or company names have been 
written here, although they can be seen in the videos. The notes represent the authors own 
summary and no misrepresentation is intended in any form. 

Reduction in exemptions under MiFID II 

The commodity derivatives section was split into two parts, one on the reduction in 
exemptions, and one on position limits and reporting. 

The section on the reduction in exceptions is in the third video which can be found here: 

https://www.youtube.com/watch?v=BHXHk-
gA6E8&index=3&list=PLG9hYNY83JSaizlAjmgjY-6jjGlSFLvKH 

and starts at 1:11:38 on the video. 
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ESMA Initial summary 

The section kicked off with a summary from ESMA of the papers.  The topic of exemptions 
and definition of ancillary activity has garnered a lot of attention. ESMA's mandate is to set 
the threshold with two tests:  the capital globally employed which is proposed at 5% and the 
trading activity as a percentage of total EU activity within one of eight asset classes which is 
proposed at 0.5% for each of the asset classes. If either threshold is broken the exemption is 
lost. Analysis is still taking place on the denominator of the second test.  

Feedback so far is that the threshold is low. ESMA are trying to minimise the burden on small 
players using a de minimis threshold where if your number falls below 0.25% for the second 
test you don't have to do the first. 

The calculation is to be performed at least annually and the NCA needs to be notified if the 
exemption is being relied upon. 

The calculation is to be based on three years of numbers with the first year being based on 
12 months in 2016. ESMA are still working on the issue that you can’t get a MiFID licence 
based on 2016 numbers by 3 January 2017.  

It was stressed that the Regulatory Technical Standards proposed are aligned with the 
intention of regulators, namely that someone who does more trading that is over and above 
"normal" activity or a significant part of the market, is to be regulated as a financial company. 
That is the intent and this should be borne in mind when providing feedback. 

Questions and comments 

(1:20) – A long set of comments from EFET, who have carried out an impact assessment of 
the reductions. Very few members will be able to remain exempt if the current proposal goes 
ahead. This will have a severe impact on the wider economy with a two digit billion euro 
order of magnitude. This could lead to a loss of liquidity with an estimated cost of four billion 
euros to the energy industry, which translates to twenty euros per household. It is assumed 
by EFET that the purpose of the rules is not to reduce the competitiveness of the market and 
doing business in Europe in general but there is the danger of this happening. EFET will 
happily participate in a cost benefit analysis to examine this issue further. 

It was asked if the objection is to the structure of the calculations, or the level of the 
thresholds. The answer was that it is the threshold. It was also later responded (to that in the 
end the intention of MiFID II is to regulate this type of activity. 

 

(1:24) – Comments from the Baltic Exchange and the shipping market in general with a 
concern about freight being “thrown into “the “other” asset class. Freight makes up 57% of 
this asset class. A freight trade is also not considered a hedge. As a result freight trades 
using derivatives to hedge will find themselves in MiFID. The question is whether the intent is 
to capture this type of activity, which is in itself ancillary to commodity trading. 

 

(1:27) – Comment from the International Emissions Trading Association on the calibration to 
Emissions Market – Since you don't usually have to hedge there is no exemption – the 
threshold needs to be calibrated since 90-95% is on the derivatives market, mostly forward. . 
Also usually on April 30 allowances need to be surrendered which makes the futures market 
important. This should be excluded them from the exemptions. It is felt that the thresholds 
are too low for emissions market.  In general exemptions would only appear to work with 
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spot. Answer from ESMA: The intention is to have a tighter exemption and catch more firms. 
In terms of an exemption for “compliance trading” (i.e. trading to surrender allowances etc.): 
this will be looked into but adjustments would be a change in Level 1. Another thought is to 
put it in a new category.  

 

(1:30) – A suggestion that the numerator of the ancillary activity calculation should be an 
"allowance" with a deduction rather than a threshold,  allowing business outside of the 
allowance to continue. ESMA answered that it is a group number so this won't work. 

In terms of the- denominator : someone outside the EU could pass the ancillary test even 
with a significant impact on the EU market  and therefore get out of the trading test. ESMA 
answered that this is a tricky one: - there is a need to calibrate correctly to capture the right 
people and do more research. Issues that address companies outside the EU are hard.  

A question as to what happens with a hedge fund with say 2 years of business outside of EU 
and then moves in. Answer from ESMA: Average out on a 3 year basis. 

 

(1:34) Further answers from ESMA: The regulations are trying to capture "speculative 
activity" - 0.5% seems to be a good starting point. If hedging exemptions are not quite they 
need to be looked at. Insiders often say that they will be harmed without speculative activity - 
while this needs to be looked at, it may be that this is what the rules are trying to capture. 
Perhaps different thresholds per asset class are required.  

It is also worth noting that the purpose of turning commodity traders into investment firms is 
to create a level playing field - other investment firms agree with this in private but not in 
public. 

 

(1:40) – Why has there been a change from using the term “person” in the Level 1 text to 
“group”? Answer from ESMA – the intent has always been to look at it on a group basis. 

 

(1:43) – More on freight – the categorisations would appear to be skewed - freight is 57% of 
a category - whereas the entire oil market is also a category at the same level – this is 
disproportionate. Answer from ESMA: There has been an attempt to reuse concepts used 
elsewhere - if freight should be different please suggest it in responses. 

 

(1:46) – Comment from a company that is taking the approach of trying to come up with 
evidence that what they generally do is “commercial” rather than fitting their business around 
the EMIR Q+A. What else is being looked at for evidence of hedge? Answer from ESMA: 
EMIR is very wide and generous. There is not a desire to deviate too much from this. 

 

(1:47) – For the trading activity part of the test - what steps are there to make the information 
available to industry? The uncertainty of definitions is having a bad effect on liquidity. Answer 
from ESMA: Level 1 says overall EU activity and the market is not that transparent – perhaps 
TR data could be used. 

Further suggestion: why not have a higher threshold to start with and then review it? 
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(1:48) – The paper last year said “50% or less” so why are the currently suggested numbers 
so different. –Answer from ESMA:  That was a different way of performing the calculation so 
it is not comparable. 

If people leave the market then less will be exempt because of the reduced market size. This 
could lead to a vicious circle pushing more people out of the market, and eventually killing it 
– which must go against intention. Answer from ESMA: The intention is to regulate the 
appropriate companies as Investment Firms, but we do need to properly calibrate the rules. 

The final thought provided: if you have a large proportion of the market why should you not 
be regulated as an investment firm? 

This ended the section on exemption calculation, and the third video. 

Position Limits and Reporting 

The fourth video commences with the section of the agenda on position limits and reporting. 
It can be found here: 

https://www.youtube.com/watch?v=rBMnYs4PiKE&index=4&list=PLG9hYNY83JSaizlAjmgjY-
6jjGlSFLvKH 

ESMA Initial summary 

ESMA kicked off the session with a summary of the papers: Limits are to be set on every 
commodity derivative traded on a venue summed with its off venue equivalent. ESMA are to 
set the methodology. The baseline is 25% of deliverable supply. NCAs may flex this by up to 
15% (i.e. 10%-40% of supply).   They have to consider various factors. 

How will the estimate of deliverable supply be carried out? This is a big question. A cost 
benefit analysis will be carried out. There is a division into liquid and illiquid markets which 
may or may not line up with the position limits regime. A specification of what "hedging" 
means is also required but note that the exemption is only for NFCs,  

There is also a need to define “equivalent contract” and the aggregation required and how it 
works, how to net, and reconcile positions at NCA level etc. 

In terms of position reporting, ESMA has a limited mandate, which is to specify the format to 
be used by Investment Firms. Generally, members report to the venue in a chain, and the 
venue forwards to NCA, if you are an Investment Firm you must report directly. ESMA only 
specify the Investment Firm to NCA stream. There is also a weekly report of aggregated 
position - by venue which will be published. The format is to be specific by ESMA. 

Questions and comments 

(0:09)  - The  Managed Funds Association requested different limits for different types of 
contract  i.e. spot month settled and other month physical and cash settled. For other months 
open interest should be used. Answer from ESMA: many people have suggested this and it 
will be looked at. 

 

(0:10) - "Person" limits conflate trading on own account with client trading– This language 
could be confusing. – Answer from ESMA: It says in the paper that clients’ positions do not 
have to be aggregated with own account – it will be tidied up. 

 

https://www.youtube.com/watch?v=rBMnYs4PiKE&index=4&list=PLG9hYNY83JSaizlAjmgjY-6jjGlSFLvKH
https://www.youtube.com/watch?v=rBMnYs4PiKE&index=4&list=PLG9hYNY83JSaizlAjmgjY-6jjGlSFLvKH
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(0:11) – In terms of the approach on the hedging exemption for position limits, the question of 
the adjustment of exemption for ETD should be made make clear in the RTS. Answer from 
ESMA: the starting point is to reuse existing concept and it will be cleared up. 

 

(0:13) - Does the limit apply to the individual fund or the manager, since it is not mentioned 
explicitly? Answer from ESMA: This is in discussion  

Why has the anonymity issue not been elaborated on in this version? Answer from ESMA: It 
is outside scope of empowerment. 

 

(0:17) – The hedge approval process does not work in reality with outages etc. – what is 
required is an ex ante approval process. Answer from ESMA: This is a new regime there will 
be practical implementation questions. Work does not finish when the final RTS is handed 
over to the Commission and more effort will be required to encompass the practicalities.  

 

(0:18) – Since in many markets not much is cleared- the open interest is not relevant  

For products traded on multiple venues - isn't the process very duplicative? Surely post trade 
reporting would be more efficient? Answer from ESMA: the mandate is only for format. 

How will venues get positions of non EU participants? Not clear. 

 

(0:22) - Position limits are inversely proportional to volatility etc. – and why is this part 
directional?  Also why this baseline number (25%)? Answer from ESMA:  the CFTC rules 
were looked at for the baseline. Generally this is a complex question. 

 

(0:28) - Will there be a further definition of "financial entity"? Also how will third country 
persons who may not be an FC or NFC  be treated? Answer from ESMA: We would hope 
they would be treated the same as if they are in established in EU. 

 

(0:29) - - How will Investment Firms comply with reporting the end client? Answer from 
ESMA: It is not in our mandate – it is clearly a problem and we are open to solutions which 
will not be imposed. 

 

(0:33) – Can non MiFID OTC trades be netted off with MiFID ones (i.e. physical trades that 
do not fall under any clause in Annex I Section C and are not under financial regulation). 
Answer from ESMA: No, netting can only occur with in scope trades. 

 

(0:36) – The framework looks like it is attuned to notionals which will not work for far out of 
the money options - why not have delta equivalents? -If you have a string of options over a 
range of dates it will normally be netted across them, for example: Answer from ESMA: 
separate limits will be a problem. 
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(0:37) – There will be issues with respect to the assessment of deliverable supply or open 
interest for illiquid non spot and one can expect a reduction in liquidity which will increase the 
problem. Answer from ESMA: In the consultation paper illiquidity is flagged as a feature of 
these contracts and a way must be devised of recognising this. The number of participants 
could be used.  40% may also not be appropriate. 

 

Concluding Thoughts 

There are clearly many views around the area of commodity derivatives and a great deal of 
push back from some quarters that the impact of financial regulation on the commodities and 
energy market could be detrimental to it. At the same time, it has been made clear both at 
Level 1 and also by ESMA that the intent of the rules is to regulate much of the market in this 
way. 

There are still many discussions to take place, but in the end, if the intent is financial 
regulation, then that it what the industry will need to gear up for. 

Readers are encouraged to email further questions or corrections to aviv@etr-advisory.com.   

About ETR Advisory 

ETR Advisory Ltd is a small consultancy which provides advice and training in the application 
of regulations to the European Energy and Commodities markets, as well as general advice in 
this domain. Our detailed knowledge of the rules and the technology platforms and solutions 
around them permits us to help our clients navigate and implement the best solutions while 
being ready for future rules. 

Since being founded in May 2013, ETR has advised over twenty Market Participants, ETRM 
companies, trading platforms and repositories. ETR has also provided training to several 
companies. ETR also runs the blog at www.energytradingregulation.com, which provides news 
and thoughts about developments in the regulatory field in one place. 

Legal 

The contents of this document are solely the opinion of ETR Advisory Ltd (ETR). ETR 
accepts no liability from any errors, omissions or misunderstandings that arise from it. The 
document is distributed on this condition. Copyright of the document remains with ETR 
Advisory Ltd and it may not be quoted from or reproduced without express permission. 
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